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MEMORANDUM

, '

TO: The State Bar Committee On
Human , Ri qh t.s

FROM: John B. Mitchell/De De Donovan

DATE: March 20, 1980

RE: The Development of an Ethical
Code for Government Attorneys

A. The Proposed Project: A Comprehensive Ethical Code
To Provide Guidance For The Conduct of Government

At'torn'eys , .!/

The project envisioned is that of formulating a

workable, cornpr-ehen s i,ve ethical code f o r -:g ov e r nme n t a t t o r>

neys in California. The code should provide guidance to

government attorneys in all of their widely varying

endeavors (e.g., con~ulting with agencies, drafting admini-

strative opinions, civil litigation, crimin?l litigation),

an4 should include general ethic~l principles towards which

all government attorneys can aspire as w~ll qS specific

disciplinary rules which are enforceable by State Bar

sanctions.

1/ This memorandum should begin with two caveats: (1) I
-have never practiced as a government attorney; (2) my offi­
cial contact with government attorneys has been principally
confined to criminal prosecutions and civil rjghts (prison)
litigation. While I do not bel~eve that these limitations
affect the overall perspective of this memorandum, they no
doubt have their impact in some of the paper's specific asser­
tions and/or omissions. Should this 'c ommi t t e e find the .
project to be feasib1e and desirable, the thoughts, criticisms,
etc., of the government attorneys on the committee will ob­
viously be invalu~ble.
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B. The ·~~~~":F~r ' A · ·c!~mpre~·r~sf~~ ~Et~i~~fco~~·/\~ ihiportant .:
Corollary To the Defense Of Human Ri"ghts _.....

..
The conduct of government attorneys is no more

severable from human r~ghts issues than is the conduct of

the government itself. Whether consulting with a state

agency which deals with prisoners or undocumented aliens,

or whether involved in litigation which is based upon

human-civil rights legislation, government counsel is inex-

tricably interwoven within the fabric of the human rights
, -

In.providing such representation it is, there-
• e .

fore, e s s entiaL that the attorney's conduct and

-
decision~making be guided by the highest ethica~ standards.

, At present, however, there does not exist a single,
" -

comprehensive code which can provid~ such guidance (see,

" s e c t i on B-2, in£ra). Given the unique and complex ethical

posture of the g~vernment . a ttorn~¥ - ?~ ee , section B-l~" .i.nf r a L,

this lack of clear guidance ~s unfortunate both for the ~ ~ .~ ~

attorney who desires to do the "r I q ht;" thing, and for the-

wider society on behalf of "whom the attrorny acts.

1: The Unique Ethical Problems of the GoVernment
Attorney and the Particular In"terest Which Our
Society Ma~htains in That Attbrney's Cohduct

a. The unique ethical problems of th~ govern­
ment attor"ney

The most difficult ethical problems faced by

government attorneys (and not coincidentally those problems
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which most, cent~'ally '" touch "upon human rights' ~~bject~) ·~' ?ire .....:. ..
. -. ' , " . . " .' . . ...•~-,. .

a consequence of" an ethical "conflict" which ·'i s built into

the role-defini tion of " a goverriment attorney. All lawyers

are ethically committed to the vigorous and zealous -repre-

sentation' of th~ir individual client within the bounds of

law. American Bar Association Code of Professional

Responsibility, EC 7-1. They are part of a larger mechanism

known as the Adversary System or Adversary Process wherein

the end product is supposed to be some form of rough justice

when measured over a period of time. The government attorney,

But she/he is an advocate with an impli-

cit 'conflict built · into h er/his role. For not only is the

government attorn~y part of this larg.er · adversary"machine

which has justic~'a~ its '~nd, but ~he government attorney

must, in addition, independently also seek that ' '' j u s t i c e '' be

attorney is involved. See, e. g.. , ABA Code of Prof. Resp.,

EC 7-13, at 33C; Berger v. United States, 295 u.s. 78, 88 _

(1935) . Thus, in the area of criminal justice, government

attorneys are mandated under Brady v. Maryland, 373 U.S. 83

(1963) to an ethical standard (i.e., provide defendants with

exculpatory evidence) which in effect will make it more

likely that these government attorneys will lose the prosecu­

tions that they ' a r e:_c onduc tin9':; '~/ ~~" "":" '~ :1 -" , _ .-.... .: . . -:-..: ...: j_... .~' _

2/ See, also, F. Cone, "Some Problems of Ethlcs, Due Process in
-Criminal Prosecutions", 1 Idaho L.Rev.9 (1964); Note,

"Standards of Conduct For Prosecution and Defense Personnel:
A Symposium", 5 Amer. Crim. Law Quarterly 8 (Fall, 1966).
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. ~ ...- ~ . ~ .. • • • • ;~ ' :'. ". W" o " ....~ : : .. .. :. ; ~ : .~ ; (, " 0 • •

~~ In the civil area, the ' s p e c i a l ethical role of the government rattor-

:, .~..-: ~.,-~:~~~~~~~:t'~~u~{ies,:iha~' : the:c anorjl~;:C a c t ~' as: ~: "waEchdog'~ " bn~'b~ha 1 f .~;':
. " . .. -.- -; . • J" " " j _ • ~ : : ') ': ~

the People" ~ver the very state agencies which the attorney

must also represent. Se~, [Deputy Attorney General]. O'Brien,

liThe Role ' of the Attorney General as a Public Lawyer", 44 Los

Angeles Bar Bulletin, 495, 533 (Sept., 1969). The problems

inherent in this somewhat -schizophrenic role, in fact, touch
\

4/
every area of the government attorney's practice:-

if Government attorneys face other ethical situations which
are not presented in private ,'practice. For example, govern­
ment "a t t o r n e y s face very complex problems regarding conflicts
of interests between their public roles and their previous or
concurrent private practices. See, R. Mills, "The Practicing
~rosecutor/BesetWith Conflicts", 54 ' Illihbis' Bar Journal 606
(March, 1966); W. Reece, "Ethical Consideration for city
Attorneys II r> 41 Florida 'Ba r Journal 1167 (Nov., 1967). See,
also, ABA Opinions #77, 135, 39, 134, 192, 55, 34, 30, 186,
261, 262, 71, 55. Similarly, government attorneys face ethi­
cal problems regarding confidential communications and such
when they leave government service to go into private practice.
See, note "Legal Ethics -- .The ABA ~Code of Prof. Resp. -­
Disciplinary Rule 9-101B -- Former Government Attorneys and
the Appearance of Evil Doctrine -- General Motors Corporation
v. City of New York", 16 Bostbn College Industrial and
Commercial Law Review 651 (Apr., 1975) '.

4/ As a further example, the government lawyer faces the quan­
-dry of what to do when corrupt governmental action has been
revealed to him/her through confidential sources. May the
attorney "blow the wh i.s t Le "? If so, when, how, and to whom?
See, generally, R. Lawry, "Who is the Client of the Federal
Government Lawyer? An Analysis of the Wrong Question", 37
Federal Bar Journal 61 (Fall, 1968); L; Curtis and G. Kelts,
liThe Role of the Government Lawyer in the Protection of Civil
Rights", 49 Australian Law Journal 335 (1975). For an interest­
ing "rap" on the day-to-day pressures, political and otherwise,
on a -governmental a t t.o r n ey, see" J. Weinstein, "Some Ethical
and Political Problems of a Government Attorney" 1 ·8 Marn L. Rev.
155, 172 (1966) ("There is no inconsistency between sound
ethics and good politics.~).
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"Unlike a private attorney subject to
dismissal for ignoring a client's wishes,
counsel for the government has, subject
to the variables of inter-governmental
relations, the power to take a course of
action or accept a settlement contrary to
the wi s h e s of the agency officials in- .)
volved. In addition, government counsel
owes , some arguable duty to the opposing
party, not only as a citizen and taxpayer
of the entity to which he or she works,
but also because that party seeks to in­
voke the same laws as those which he or
she works, but also because that party
seeks to invoke the same laws as those
which he or she is committed, in theory,

, i f not by oath, to enforce. The relation­
ship of agency officials to government
counsel is not that of client and attorney

,'. ~" in any ordinary sense, for the .i.derrt.L ties
and desires of 't ho s e officials may vary
with popular opinion, the vote o~ the
Electorate, or the whims of their superiors,
or the law to which both officials ' and
counsel owe their allegiance remains un­
altered." -Se e , E. Schnapper, "Legal
Ethics and the Government Lawyer", 32 The
Record 649, 649 (1977)

~hile the ethical role of .the government attorney is

a demanding one, there are several specific reasons why it 1S

important to the wider society that this role be achieved.

b. 'Th e societal interest in the ethics of
the government attorney

In addition to a desire to insure that the government

att~rney's action on individual issues will be guided by a

concern for the best interests of the "People"~ our society

has two other reasons to want the highest level of ethical

conduct from their legal representatives. First, the govern-

ment attorney has a significant symbolic role unlike anything

experienced by the private practitioner. When a private
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.0-. -

practitioner cheat~, "~e/sh~ ha~ obviously done disserv{ce

t~~~~;~~P~~:i~~;:~~;t; .~~d'~; · ~~; :j~; .~~~~n·t ·£~· : ~.~~ .i~~~~~i ty
• • .. _ L • _ .. , .', _ ~ ...: _ ".0 • •

This

misconduct also reflects .upon the general bar.~/ When a

government ~ttorneys fails to behave ethically (or even

app~~rs to so act1 0, 'however, the result is very differe~t.

The misconduct is more than an indictmen~ of the attorney,

or even the professioR. The misconduct is an indictment

of our very system °o f law and :.o f the . integri ty '.-oof that law

under this government . . After all, "unless we are able to
/ .

. insist that··1a.~ and order prevail in government, we can

hardly expect law and order to prevail in the streets."

~/ All of us are aware that the public is, at best, ambiva­
lent about the integrity of lawyers and most likely s~ill

retains the post-Watergate belief that the ethical standards
of the profession are extremely lo~.

r ..

~-t

The morality of the advocate has never been
held in very high "esteem. See Kent, . L e g a l
Ethics, 6 Mich.L.Rev. 468, 474 (1907)·. See
generally, Note, Moral and Ethical Considerations
in Defense of Those Accused of Crime, 35 Marq.
L.Rev. 311 (1952). Since Watergate, however, the
legal profession finds itself in the midst of an
even greater moral crisis. See generally
Carrington, The Ethical Crises of American
Lawyers, 36 pitt.L.Rev. 35 (1974); Cox, The
Lawyer's Publi~ Responsibility, 4 Human Rights 1
(1974); Savage & Gabriel, Lawyers in America:
A Profession in Search of a Direction, 22 Cath.
Law. 87 (1976); Note, The Bar and Watergate:
Conversation with Chesterfield Smith, 1 Hastings
Const.L.Q. 31 (1974); Lawyer's Watergate, N.Y.
Times, June 11, 1974, at 40, col. 1.

~ch~i~~ ~hat ~~ pe~haps the view qf much ~f t~e

public ~o~a~d the legal P!o~ess~9n, one author ­
wrote: "Theo Point · oabout La wy e r s ,' •. is " that they
are free to commit outrages against common morality
and sense behind hallowed and intricate shields,
and jargon." Re e v e s , The Trouble with Lawyers: The
Case of James st. Clair, New Yor~, July 29, 1974, at 27.
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. See, 0' Brien,· supra at 533. ·"Go v e r nme n t a l arrogance is C)" -

intolerable. It-underminds belief in our system. It

destroys the citizen 's contact w.i, th his government. II . Id.;

Cf., also~ People v. Superior Court [Greer], 19 Cal.3d 255,

268 (1977) ("It is essential that the public have absolute ..~..

confidence in the integrity and impartiality of our system

of criminal justice . . This requirement that public officials

not only, in fact, properly ·d i s c h a r g e their responsibilities

but 'a l s o that such officials avoid, as much as is possible,

t ,he . appearance of impropriety.")

: S econd ~ due both to the vast taxpayer-provided

economic -r e s o ur c e s at their disposal and the prestige that.

government r epr e s en t.a t i.on carries (see, S.chnapper, "Legal,

Ethics and the Government Lawyer", supra, at 64~-651),

, gove r nme n t attorneys carry great power into their legal

endeavors. Like all power, it can he directed towards good

or ill. It is the obvious interest of society that it be

guided towards the former.

2. The La~k of an Existing Comprehens~ve Code

The American Bar Association (ABA), the Federal Bar

Association, and the State of California Bar Association

have all made some contributions towards deve19ping a code

of ethical behavior for government attorneys. Yet, none of

these provide the comprehensive type of articulation, backed

by state bar sanctions, which is necessary to · guide the
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conduct of attorneys "in government pra~tice.

"

The ABA'.s specific treatment of government attorney .i s .,,'
. , "

found in the ethical considerations and disciplinary rules§!

of Canon 7 ("A Lawyer Should Represent a Client Zealously

Within the Bounds of the Law") Ethical Considerations 7-13

and 1-14 encompass the ABA Code's perception of the proper

ethical role for governmental ~ttorneys.

states:

Ethical Code 7-13 -

"The responsibility of a public prosecu­
tor differs from that of the usual
advocate; his duty is to seek justice, not
merely to convict. This special duty
exists because:. (1) the prosecutor repre­
sents the sovereign and, therefore, should
use restraint in the discretionary exercise
of governmental powers, such as in the
selection of cases to prosecute; (2) during

. trial, the .prosecutor is not only an advo­
cate but he also may make decisions
normally made by an individual client, and
those effecting the public interest should
be fair to all; and, (3) in our system of
criminal justice, the a~cused is to be ~i­

ven the benefit of all ~ rea son able doubts.
With respect to evidence and witnesses, the '
prosecutor has ressponsibilities different
from those of a lawyer in private practice:
The prosecutor should make timely disclosure­
to the defense of available evidence, known
to him, that tends to negate the guilt of
the accused, mitigate the degree of the of­
fense, or reduce the punishment. Further,
a prosecutor should not intentionally av~id

pursuit of evidence merely because he be­
lieves it will damage the prosecutor's case
or aid the accused. II

6/ "Ethical Considerations", encompass the higher aspi~a­

-tions of the professions, or, in other words, those 'a s p e c t s
of an attorney's conduct which are recommended but not
subject to disciplinary sanctions if violated. "Disciplinary
Rules" are those rules for which sanctions may be applied.
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Ethical Consideration 7-14 provides that:

"A government lawyer, who has discre­
tionary power relative to litigation,
should refrain from instituting or
continuing litigation that ~s obviously
unfair. A government lawyer not having
such discretionary power, who believes ,
there is lack 9f merit in a controversy
submitted to him, should so advise his
superiors and recommend the avoidance
of unfair litigation. A government law­
yer in a civil action or administrative
proceeding has a responsibility to seek
justice and to develop a full and fair
record. And, he should not use his' posi­
tion or t~economic power of the
government to harass parties or to bring
about unjust settlements or results."

The actual ABA Disciplinary Rules are, however, far

more limited in scope than these ethical considerations. In

fact, the ABA's response to the ethics of government lawyers

is focused upon the "performing the duty of public prosecutor

or other government lawyer", thus, Disciplinary Rule 7-103

provides that:

"(a) A public prosecutor or other govern­
ment lawyer shall not institute, or cause
to be instituted, criminal charges when
he knows, or it is obvious, that the char­
ges are not supported by probable cause.7/
(b) A public prosecutor or other govern~

ment lawyer in criminal litigation shall
make timely disclosure to counsel for the
defendant, or to the defendant if he has
no counsel, of the existence of evidence
known to the prosecutor or other govern­
ment lawyer, that tends to n~gate the guilt
of the accused, mitigate the degree of the
offense, or reduce the punishment."

2/ In a survey conducted in the late 1960's, 20% of the Los
Angeles prosecutors interviewed stated that they would bring
a charge even if they did not believe it could get past a
"probable cause" determination at a preliminary hearing. See,
Comment, "Prosecutorial Discretion in the Initiation of
Criminal Complaints", 42 So.Cal.L.Rev. 519, 527 (1969).
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C.· .

Subsequently, in the ABA's proposed standards for

the conduct, '~f criniinal trials~! ( specifically, "the prosecu-

tion and defense functi~ns"i' the ABA has developed 'a set

of minimal ethical standards for prosecutors in crimjnal

cases which include extensive ethical considerations and a

large variety of disciplinary rules which cover' all aspects

of trial from investigation, to cross-examination, to jury
. 8/

selection, and such.- Though the code is replete with rules

whose violations would subject an attorney to disciplinary

sanctions, the authors of the code do not, themselves, pro-
.. ..,:-. .

vide such a disciplinary structure.

in 1973, the National Council of the Federal Bar

Association adopted federal ethical considerations to the

Code of Professional Responsibility. The text of this code

. i s provided in Poirier, The Federal Government Lawyer and

Professional Ethics, 60 A.B.A'. 'J. 7 1'54:). , 1542 to 1544 (1974).

The federal code generally covers topics such as the conflicts

between the "public" and the agency being represented and,_

more specifically, "who is the client?" and when and how can

8/ "The standards set forth in the ABA Standards Relating to
-the Prosecution Function and the Defense Function (Approved

Draft, 1971) cover a wide range of prosecutorial activity.
Although the standards are nb~ authoritative in themselves,
courts are likely to find them helpful or even persuasive.
Standards particularly relevant to prosecutorial misconduct
inlcude the following: Standard 1.1 (prosecutor's function),
1.2 (conflict of interest), 1.3 (public statements), 3:9
(discretion in the charging decision), 3.11 (disclosure of
evidence by the p r-os ecut.o.r ) ; 5.4 (relations with jury), 5.5
(opening statemen~), 5.6 (presentation of evidence), 5.7 (ex­
arninatio~ of witnesses), 5.8 (argument to the jury), and 5.9
(facts outside the record)." See, D. Donovan "Prosecutorial
and JUdicial Misconduct, supra, at 6, §1.2.
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the government a t t.o.rriey "blow the whistle,,?9/ While a
. : ~:....~. r ~ . - ..

_ ~: ...." ~ ~ • -. • f~-':".

" -:;- tT .;~ ". : \. ;.~ • • : :.:. • , : - . • • •• - .. ' . ' • • . . ..

9/ See; e.g., Canon 4. A Lawyer Should Preserve the
-Confidence of a Client.

F.E.C.:-4-1. If, in the conduct of official busi­
ness--of his department or agency , it appears that
a fellow employee o£ the department o~ agency is
revealing or about to reveal infor~ation concern­
ing his own illegal or un~thical' cbhduct td a
federal lawyer act'ing in his' of'f iciaT ca'pacity
the.' lawyer should inform the emploY~'e tha't' a 'f e d -:'
eral lawyer is respons'ibleto' 't h e ' departmen't or
agency concerned and n'o't ,'t he ' individltal employee
and, t.h e r e f ore , the inforrna'tion being discussed is
:not privileged.

F.E.C.-4-2. If a fellow employee voiunteers infor­
mation concerning himself which appears to involve
illegal or unethical conduct or is violative of
department 'or agency rules and regulations which
would be pertinent to that department's or agency's
consideration of disciplinary action, ,t h e federal
lawy~r should inform the individual that the lawyer
is ~esponsible to the department or agency concerned
and not the individual employee.

F.E.C.-4-3. The federal lawye'r ' ha's' the' ethical' re­
sponsibility to disclose ·t 6 his supervisoY or other
appropriate departmental or agency o££ici~l any
unprivileged information of' the type' discussed above
in F.E.C.-4-1 and 2.

F.E.C.-4-4. The federa~ lawyer who has been duly
designated to act as an attorney for a fellow em­
ployee who is the subject of disciplinary, ' loya~tYl
or other personnel admin~stratiotiproce~dings o~ as
defense couns~l for court-martial' matt~~s br £or
civil legal assistan'ce 't o mil'i'tary personnel a'nd
their dependen't's 'i s :f o r 't h o s e ' 'p'u'r p o s e s ac'ting' ,'as an
attorney' 'f o r a cl'ien't 'a nd 'c omm'uh i c a t i o'n s ' he'tw'een
them ~hall b~ ~ecr~t and privil~~ed. In iespects
not applicable to the private practitioner the fed­
eral lawyer is under obligation to the public to
assist his department or agency in complying with
the Freedom of Information Act,S U.S.C. §552 (1970),
and regulations and authoritative decisions thereunder.

[cont. next pagel
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9/ [cont.] Canon 5. A Lawyer Should Exercise Independent
-Professional Judgment on Behalf of a Client.

F.E.C. -5-1. The immediate profess"ional "r e s p o n ­
sibility of the federal lawyer is" to the
department or agency in which he is employed, to
be perf9rmed in light of the particular public
interest function of the department or agency.
He is required to exercise independent profes­
sional judgment which transcends his personal
interests, · .q i.v.i.riq consideration, however, to the
reasoned views of others engaged with him in the
conduct o f the business of the government.

Canon 8. A lawyer Should Assist in Improving the Legal System.

F.E.C.~8-1. The general obligation to assist in
improving the legal system applies to federal
lawyers. In such situations he may have a higher
obligation than lawyers generally. Since his
duties include responsibility for the application
of law to the resolution of problems incident to
his employment there is a continuing obligation to
seek improvement. This may be accomplished by the
application of legal considerations to the day-to-day
decisional process. Moreover, it may eventuate that
a federal lawyer by reason of his particular tasks
may have insight which enhances his ability to ini­
tiate reforms, thus giving rise to a special
obligation under Canon 8. In all these matters
paramount consideration is due the public interest.

F.E.C.-8-2. The situation of the federal lawyer
which may give rise to special considerations, not
applicable to lawyers generally, include certain
limitations on complete freedom of action in matters
relating to Canon 8. For example, a lawyer in the
office of the Chief Counsel bf the Internal Revenue
Service may reasonably be expected to abide, without
public criticism, with certain policies "o r rulings
closely allied to his sphere of responsibility even
if he disagrees with the position taken by the agency
But even if involved personally in the process of
formulating policy or ruling there may -be rare occa­
Slons when filS conscience compels hlm publicly to
attack a deC1Slon whlch is contrary to his profession­
al, ethical or moral judgment. In that event~

fiOwever,_he should be prepared to resign before doing
so, and he-Ts not free to abuse professional confi­
aences reposed in him in the process of leading to
the decision which is contrary to his professional,

[cont. next page]
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number of opinions have been written by the Federal Bar
.. . .' - .. - -.' :_~ .- . - . . ..' . " ..

Association's Ethics ,Commi t t e e interpreting various provi-
.·4·.....

sions of the ethical considerations, these ethical guidelines

are not themselves enforced by any particular disciplinary

rules.

The California Bar Act does not include any ethical

considerations regarding the practice of attorneys. The

only specific provision focused upon the functioning of the

government lawyer is Rule .7-102, "performing the duty of a

member of the state bar in governmental service". See,

California B~siness and Professions Code, ,fall. §6076.

Rule 7-102 incorporates part of ABA's Rule 7-103, leaving

2./ [cont.] ethi'cal or moral judgment. In tha't' event,
however, he should be pnepared tb resign before
doing so, and he is ~not 'f r e e to abu'se p 'r'o f e s-:
sional confidences respos~d,in hi~ i~ the
process leading to the deci~ion.

F.E.C.-8-3. The method of discharging the
obligations imposed by Canon 8 may , vary depend­
ing ' upon the circumstances. The federal ' lawyer
is free to' se'ek reform , t h r o'ug h 't h e processes of
his agency even if the agency has no formal pro­
cedure for receiving and actihg upbh suggestions
from lawyers employed 'b y it. Such intra-agency
activities may be the only appropriate course for
him to follow if he is not ,p r e p a r e d to leave the
agency's employment. ' However ,there may b 'e' situ­
ations in ~hi~h he could appropriately bring
intra-agency problems to the ,a t t e n t i on o£ other ,
federal officials '( such as those'i'n the Office' of
Management and Budget or the Department , of' Justice)
with responsibility and authority,to ~orrect ,t h e
allegedly improper activities o£ the employing .
agency. Furthermore, it may be possible for the
lawyer to participate in bqr association ' or other
activities designed to imprbvethe legal system
within his agency without beipg involved in a

[cant. next page] ,
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( j '.

.'.
, .

. ,

... .. ~ • _ ~ • ~ ":~" . ~. _ . ;~, ~: • ~ . . ...-: . ; _ ~. 4 _'.~ • ; :: •..' .: .1_ ..... _.-.. •• ,."

out' th'€; ABA's 'c o n c e r n ' t h a t the prosecutor 'p r o v i d e the ' d ~- .
--..:1: -::'-. --_t· ~~~ .<::: ~~. ~: ..~;. ::,';'~~ :;;: ·~E-·~· /:;.:~:·~~·: :f: .r.i.'( ,:: :\ <~ ~...~et·: ?· . '. .~: : ..; .:,, : "':'. ·r:.;'-· ., ;.

fense with . excu~patory- evidence under its Brady duty.

Stat~'- B:~~': ' ~~:f:: ~ ;·~:;~d·~ :: ·'i·:~~l~~' ::· : :: ·. ~< .".'

"A member of the State Bar in govern­
ment service, shall not institute or
cause to be instituted criminal char­
ges when he knows, or should know,
that the charges are not supported by
probable cause~ If, after the institu­
tion of c~iminal charges, a member of
the State Bar in government service
having responsibility of prosecuting the
charges, becomes aware that those char­
ges are not supported by probable cause,
he shall promptly advise the court in
which the criminal matter is pending."

There -a re , .·i-i1 ..add i. tion, several rules in the Sta te Bar Act

which apply equally to government as to private attorneys:

"The rules' of professional conduct adop-
ted by the . California Supreme Court
directly govern the conduct of California
a t t.or neys, " - Se ve"r a l " of-the'~ie '-r u l e s ' t h a t
have particular application to prosecutor­
ial conduct are: Rule . 5-102 (representation .
of conflicting inter~st), 7-102 (institu­
tion .o r prosecution of :criminal charges not
supported by probable cause), 7-103 (commu­
nicating with an adverse represented by
counsel), 7-105 (misleading a judicial .
officer), 7-106 (improper communications
with jurors), 7-107 (suppression of evidence;
improper contact with witnesses), and 7-108
(ex parte communication with judge). Viola­
tion of these professional standards or rules
subjects counsel, whether prosecution or
defense, to possible Bar sanctions." See,
Donovan, "Prosecutorial and Judicial
Misconduct" In. 10 .i.nf r a , at 6, §l. 2.

9/ [cont.] public attack on the agency's practices, so
- long as the requirement : to protect confidences

is observed.

. .
s ,

Sound policy fayo~s encouraging gove~nment officials to invite
and consider the views of counsel. This tends to prevent the
adoption of illegal policies. Even where there are choices be~

tween legal alternatives, the lawyer's viewpoint may be valuable

[cont. next page].
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'_' ~. '.:, - While ~ii ' ~'f ' 'th~';e :' ~s{·a: t:e ,,· "f e d e r'a l , .: 'a nd private '
" ,;, :~~ :.:: "::: - - '-; .'-'.>., -. ." . v:".... . -. ~: ~" ·.;::,: ·' !.'t~. ' .: ' '~.', '.

b~r -ethica~ standai~~ ar~ ' resour~es 'irom which ' an ethical
, -

code may be constucted" they obviously ~o not provide de-

tailed, comprehensive, enforceable standards. They thus

provide neither a code from which government attorneys can

effectively seek guidance, nor 'a mechanism by which the

society can insure that its attorneys will conform to those

standards.

c. Some Final Reflections - The Desired Impact of
An Ethical Code For Government Attorneys

The' 'p r op o s e d code is intended both to provide ' gui-

dance in ·t h e difficul t 't a s k of representing the often ..;. ., 11

inconsistent interests of specific state agencies and the

"People ll (see, section B-1; supra), and to insure that

government service will 'be carried out by attorneys of only

the highest ethical character. To the extent that the code
' .."'

demands higher conduct and higher values in government ser-

vice than is expected of private practitioners, the code

will tend to elevate the image of government attorneys. As

a result, a source of pride in being "better, nobler, more

9/ [cont~] in affecting the choice. Lawyers in federal service
-accordingly should conduct themselves so as to encourage utili­

zation of their advice within the agencies, retaining at all
times an obligation to exercise independent professional judg­
ment, even though their conclusions may not always be warmly
embraced. The failure of lawyers to respect official and
proper confidences discourages this desirable resort to them.
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principled", should ci;:'ise in the 'prof~ s s ion ' of government ',
,, '

. .

attorneys andvi t.se Lf be a motivation for behaving in a

principled manner towards litigation, in general, and human

rights concerns, in particular. Finally, a precise code,

, 101
subject to rigorous enforcement by the State Bar,-- will

act both as a deterrent to those whose principles may be

momentarily weakened and as a filter to screen out those who .

are unworthy of the high calling of government practice.

101 In this regard, litigation in the appellate process is an
-rnadequate substitute for vigorous enforcement of a specific
ethical code by the State Bar. While courts do remedy 'ex­
treme gove~nmental misconduct in the course of litigation,

see, e. g., D. Donova n , "Prosecutorial and Judicial Misconduct",
California Criminal Practice Series, CEB (1979), the remedies
do not focus on, e.g., the actual prosecutor whose misconduct
is the center of the court's attention. Moreover, the sanc­
tions for finding such misconduct i~ an appellate context are
sufficiently severe (e.g., mistrial ~or reversal) that the
courts are generally unwilling ,t o find such misconduct. After
all, it is one thing to reprimand the government lawyer who
is specifically responsible for the misconduct. , I t is quite
another to let free a convicted criminal for that prosecutor's
misconduct.

II
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